petent to give a legally binding consent to become married, the courts have used a wide variety of language. A few courts have said that the issue was whether or not the party was mentally capable of entering into an ordinary commercial contract; 4 but the later cases have held that there is no necessary connection between the capacity to make commercial contracts and the capacity to become married.
The test today is usually put as requiring the mental ability to "understand the nature of the marriage relation and the duties and obligations involved therein." ' So put, it is clear that the capacity to enter into business relations has no bearing 500 (1912) .
"Perhaps the same degree of mental strength is not required as is essential in the transaction of business, involving the exercise of judgment, reason, and experience sufficient to enable the party to compete with an antagonist designing to obtain an advantage and to protect his own interests, yet he must be capable of entering understandingly into the relation of marriage." Hagenson v. Hagenson, 258 Ill. 197, 199 a . . we take it that the question of what is an unsound mind must, in cases of this character, be determined by the same tests which are applied in any case where it is sought to set aside the contract or other act of the person alleged to be insane. It is universally held that a variation from a normal mental condition is not in itself enough to avoid every act. The mental defect or derangement must be one having a direct bearing upon the particular act which is brought in question." Dunphy v. Dunphy, i61 Cal. 380, 383, i19 Pac. 512, 513 (xgix) (italics added). "A marriage contract will be invalidated by the want of consent of capable persons. It requires the mutual consent of two persons of sound mind, and if at the time a marriage ceremony is performed one of the parties is mentally incapable of giving an intelligent consent to what is done, with an understanding of the obligations assumed, the solemnization is a mere idle ceremony, conferring no right and leaving the status of each party unchanged. " Hagenson v. Hagenson, 258 Ill. 197, 198-i99, i10 N.E. 6o6, 607 (1913) Wis. 332, r8x N. W. 749 (1921) . In Bloom v. Bloom, 76 N. Y. S. 2d 890 (Sup. Ct. 1947), a complaint alleging that the wife was afflicted with a mental infirmity or disorder, as a result of which she "could not fully discharge her marital duties or functions," was dismissed as stating only conclusions of law.
on the capacity to marry. It is familiar law in all matters involving mental incompetency that the mind's capacity must be judged with reference to the particular act involved: capacity to make a will, capacity to commit a crime, capacity to buy and sell--each involves a different quality and degree of mental keenness.
7 So, here, the ability to think with sufficient clearness about marriage may or may not accompany the capacity to think clearly about other contracts. As a matter of public policy, as well as of legal analogy, a different, and perhaps less severe, test seems to be called for in the marriage cases. In matters involving ordinary commercial dealings, the incompetent may achieve the ultimate benefits by virtue of the intervention of a guardian; but a guardian cannot contract a marriage for his ward. Hence one under guardianship must either stay single, or be allowed to marry in spite of his inability to engage in business. For the numerically considerable group of mentally weak persons, whose estates are controlled by guardians but who are permitted to go at large in the community, a legal prohibition on marriage would simply result in fornication, temporary liaisons, and similar socially undesirable practices. Consequently, the law wisely has permitted such persons to marry if it appeared that, concerning that particular kind of relationship, they had a reasonably intelligent attitude
Further, merely to state in words a "test" of mental capacity is by no means to solve the problem. In the first place, it must be remembered that this issue is one of capacity to have the proper understanding; hence mere lack of appreciation of the nature of marriage, arising from youth or ignorance, will not affect the marriage Further, to understand the nature of marriage and its duties and responsibilities is a problem that has taxed the abilities of generations of able scholars; clearly, then, we expect here only a minimum of appreciation of those matters in their most general aspects.Y 0 The result is to leave each case to be decided very much on its own facts, with the decision of the trier of the facts largely controllingYl 7On this point, in addition to the holdings in the cases cited in the preceeding footnotes, consult the excellent analysis in Kern v. Kern, 5 N. J. Eq. 574, 26 Ad. 837 (1893); and consult Note, 14 ST. Lotns L. RaV. 422 (1929) .
8 "If the powers of his mind had been so far affected by disease or the decay of his faculties as to render him incapable of knowing the effect of the act he was about to perform, and of intelligently consenting to the ceremony, then there was an incapacity on his part to contract. On the other hand, even if his understanding was weak, still, if his capacity remained to see things at the time in their true relations, and to form correct conclusions, the contract of marriage would be valid. "" 'He need not have understood all the duties, obligations and responsibilities which the marriage relation imposed upon him, because that rule would probably render void many marriages in this state . . . But he should have had at the time sufficient mental capacity to enable him to understand the nature of the marriage relation, the nature of the marriage contract, and to understand that upon himself he took with it all the duties, obligations and responsibilities which the law would impose upon him as a result of that contract on his part, whatever they were." Inhab. of St. George v. City of Biddeford, 76 Me. 593, 597 (1885) (italics supplied).
And see Kern v. Kern, 51 N. J. Eq. 574, 26 Ad. 837 (893).
"
In a few cases, marriage has been attacked on the ground that the party was, at the time of the ceremony, under the influence of drugs or liquor. If the effect of such intoxicants was to make the person unconscious of what was going on, no marriage resulted, since there was not even an appearance of assent. 12 But if intoxication had not proceeded that far, then the courts have treated it as merely a special of cases in which such evidentiary matters have been sufficiently discussed to make them helpful as guides in future litigation. (1914) . manifestation of mental incompetency, to be judged by the same tests. In other words, if the intoxication had rendered the party, for the time, incapable of understanding the nature of the relation into which he purported to enter, or of appreciating its duties and responsibilities, then a valid marriage had not resulted; but if his incapacity fell short of that standard, the marriage was not open to attack.1 3 Of course, the fact of intoxication may have an evidentiary value in determining whether alleged fraud or duress actually operated on a particular person.
Two obstacles stand in the way of one who would attack a marriage on the ground of the mental incapacity of one party thereto: There is a general presumption of sanity;' 4 and there is an even stronger presumption in favor of the validity of any marriage whose status is questioned.' Hence, the burden of proof on the issue of mental capacity is on whichever party to the litigation seeks to attack the marriage,' 6 and this burden must be maintained by clear and convincing proof before a court will rule against validity of the marriage.' 7 Since lack of mental capacity affects marriage only in so far as it negatives the existence of an intent to become married,'" it follows that only the condition at the time of the ceremony is important. 9 Hence, an adjudication of insanity after the marriage raises no presumption of invalidity, 20 though, under the rules of evidence " In addtion to direct statements to that effect in the cases cited in the three preceding footnotes, this rule is applied in the group of cases cited in note ax supra.
"But this contract is so important in its consequences, the rights, duties, obligations and responsibilities which it creates and imposes are of so delicate and important a character, involving not only the happiness, well-being and respectability of the parties themselves, but also the honor and peace of families, that the policy of the law requires courts of justice to sustain and uphold it, unless the proof be entirely clear and satisfactory, leaving no reasonable doubt upon the mind of the incapacity of the party and the consequent invalidity of the marriage." Ward v. Dulaney, 23 Miss. 410, 414 (1852).
" It should be here noted that epilepsy, which is, of course, a mental disease, is treated in law, where its existence does affect the capacity to marry, as a lack of physical and not of mental capacity.
In a few jurisdictions, laws exist against the marriage of "feebleminded" persons, except where the woman is over the age of forty-five. Such laws have been held to be matters of eugenics rather than of capacity to assent to marry, and are not among the rules here under discussion. But where there has been an adjudication of general insanity prior to the marriage, and that adjudication still stands at the date of the marriage, the one who would attack validity can then rely on the presumption that a condition once shown to exist continues 2 2 and proof of such an adjudication will make out a prima facie, but a rebuttable, case of incapacity to marry. 23 That such a presumption should be a rebuttable one follows logically from the rule, previously discussed, 24 that capacity to marry depends on the ability to understand the marriage contract and not necessarily on the ability to do commercial business. In addition, the policy of sustaining as valid all apparent marriages so far as possible leads the courts to give an increased credence to the argument that there had been an improvement in mental state between the date of adjudication and the date of marriage.
At common law, and generally today. except where statutory provisions have effected a different rule, 2 " the marriage of one lacking in mental capacity was treated as totally void, and thus open to collateral attack and to attack after the death of either party 2 6 However, this common law rule exists now in only a few jurisdic- The decisions in three states suggest some local peculiarities which deserve special mention: In Georgia, although it was squarely held in Bell v. Bennett, 73 Ga. 784 (1884) , that the marriage of an insane person was void and subject to collateral attack in an action for a widow's allowance, still, in Crawford v. Crawford, 139 Ga. 535, 77 S. E. 826 (1913) , the court permitted a direct suit for a declaration of nullity, brought by the heirs after death, on the theory that a collateral attack on the marriage in probate proceedings would not have been permitted.
In Missouri, the court, in Payne v. Burdette, 84 Mo. App. 332 (i9oo), assumed, without argument, that the marriage was void; then, in Guthery v. Wetzel, 2o5 Mo. App. 664, 226 S. W. 626 (1920) , the court refused to permit a collateral attack on a marriage in a probate proceeding to secure the widow's appointment as administratrix; but, in a second case involving the same marriage, the same court allowed a direct suit by the heirs to have the marriage decreed void, distinguishing the earlier ease in part on the theory that even a void marriage could not be collaterally attacked, though it could be (1857), the court indicated a doubt as to the permissibility of a collateral attack and solved the problem by staying such a suit pending the bringing and determination of a direct annulment suit. Dictum in State ex rel. Setzer v. Setzer, 97 N. C. 252, 1 S. E. 558 (1887), again doubted the existence of a right to collateral attack. This was followed, in 1897, by a short and not too well reasoned opinion, in Sims v. Sims, 121 N. C. 297, 28 S. E. 407 (1897), declaring that, while such marriages were void and could be attacked after death, still a collateral attack was not to be permitted. The last step is dicta in Watters v. Watters, x68 N. C. 411, 84 S. E. 703 (1915) , where a direct suit for annulment had been brought, that the marriage was voidable and not void.
"'In seven states (Alabama, Arizona, Colorado, Florida, Maryland, New Mexico, and Texas) there is no statute on the subject. i CHESTER G. VERNIER, AMERICAN FAMIILY LAws I89, §41 (93).
(This work also lists Louisiana as having no statute, but this is an error. Consult Ducasse's Heirs v. Ducasse, 12o La. 731, 45 So. 565 (19o8) , and the statute there construed). Of these seven states, presumably five retain the common law rule. Eminent authority has stated the rule in Maryland to be that the marriage of an adjudicated lunatic is totally void, but that the marriage of an unadjudicated lunatic or incompetent is voidable only. Strahorn, Void and Voidable Marriages in Maryland and Their Annulment, 2 MD. L. REV. 2i, 242-244 (1938) . In Texas, although no statute exists, the court has repudiated the common law rule and adopted the rule of voidability. Carter v. Green, 64 S. W. 2d 1o69 (Tex. Civ. App. 1933 Twelve states (Georgia, Indiana, Kentucky, Maine, Michigan, Missouri, Montana, Nebraska, New Hampshire, Rhode Island, Utah, and Wyoming), expressly declare such marriages to be "void." However, the courts in those states have not always taken such declarations literally. The Georgia and Missouri cases are discussed supra in note 26 to this section. In Nebraska and New Hampshire, the courts restrict the statutory declaration to the limited class ("lunatics") expressly named in the statutes. procedural statutes on annulment, providing that the marriage of one lacking in mental capacity shall be void "from the time it is so decreed," or using similar language, have been construed as making such marriages voidable only; 29 in other states the courts have looked to statutes which, in terms, listed certain marriages as "void" and, applying the rule of interpretation known as "expressio unius," have concluded that the marriages of incompetents, not being so listed, were voidable merely; 30 in still other states, the courts have been influenced by the fact that the statutes on annulment limited either the persons who could bring such suits or the time within which they could be brought. 3 On principle, and apart from the considerations of statutory construction above discussed, there is much to be said for both rules. In favor of the doctrine of total voidness, it is urged: (a) that it follows logically from the fact that mental incompetency makes impossible the existence of the fundamental essential of marriagecontractual assent; 32 (b) that any other rule opens the door to fraud and abuse, by upholding a marriage, kept secret during the lifetime of the incompetent, which will then enrich a designing spouse at the expense of legitimate heirs;33 (c) that, even if the marriage is attacked directly during the lifetime, the adventurer or adventuress will secure an illicit advantage through the interim support. Against such arguments, it has been said: (a) that, since mental incompetency is always difficult to determine, collateral attacks and attacks after the death of a spouse should be barred in favor of direct attacks, while both spouses are living, with their opportunity for examination of the claimed incompetent; and (b) that it is socially undesirable to allow strangers to attack an apparent marriage status, and even more undesirable to allow a status, accepted without question while the parties thereto were alive, to be upset ex post facto by persons usually motivated only by a desire to inherit property at the expense of the surviving spouse. When we turn to the cases involving the "voluntary" character of the consent, questions of policy become even more apparent than in the cases of "insanity." The cases of "Duress" are not especially important, since the courts have applied what is, in essence, the same concept as they use for any contract case. But when the apparent consent was obtained by fraud, we come squarely against deep-seated ideas. As we all know, the English courts apply a concept of "Caveat Suitor" so firmly that annulment for fraud, in our American sense, is unknown in that country. 35 In the United States, the policy considerations vary from the extreme liberalism of the New York courts, to the ultra-conservatism of Massachusetts. It is, however, safe to say that -at least outside of New York-the American courts universally apply in annulment cases an objective rather than a subjective standard of fraud. The classic phraseology is that fraud, to be ground for annulment, must go to the "essentials" of marriagei.e., that it must affect the possibility of normal marital cohabitation. The case law has come to make the meaning of this concept rather specific. Concealed pregnancy by another man (at least in the absence of pre-marital intercourse with the plaintiff), concealment of venereal disease, or of sterility, and a concealed intent not to permit normal intercourse or to maintain a normal home-these represent, for practical purposes, the limits of essential fraud. False claims of pregnancy, concealment of previous bad character, or of ill-health, lack of love and affection-these, except in rare and extreme instances, will afford no ground for relief. 6 II CAPACITY TO MARRY As has been said above, the cases that fall under this heading involve not the law of annulment, but the law of marriage. It is the latter law which determines the age for marriage, the effect of blood relationship, of race, of impotency and sterility, of disease, and of previous marital status. Once the policy decisions on those points have been made, the rules which refuse to allow parties to violate this policy follow almost automatically.
III CRITIQUE
In two places, it seems to me, there is room for real debate over the general American doctrines. One is over the general willingness to treat many of the rules relative to capacity-such as disease and non-age especially-as merely directory prerequisites to the issuance of a license and the consequent refusal to annul a marriage if, by hook or by crook, the party had procured a license from some indifferent or venal licensing officer. The other is the strict adherence to the concept of "essential" fraud.
The doctrine of "directory" provisions is the result of two things-first, the traditional attitude of an older time, that all statutory formalities were to be regarded as directory, and, second, the accident of legislative draftsmanship which expressed so much of our policy decisions concerning capacity for marriage in the form of prerequisites for a license. While common law marriage is steadily disappearing, the courts have not shown any tendency to depart from the subordinate canons of interpretation first created in order to promote the informal marriage. Probably, after so long a time, we cannot really expect the courts to reverse themselves on such matters. And yet, if we really want to prevent the immature and the diseased from contracting marriage, it would seem that something more than a pious injunction -avoidable by evasion at the counter of the license bureau-was required. But legislatures still go on, adding statutory requirements for certificates of freedom from serious disease, but, in the face of 150 years of statutory interpretation, placing these new provisions only in the sections on license prerequisitesl
The rules about essential fraud on the other hand cannot be attributed to legislative action. They are court-created and court-administered in their entirety. But here, and for this very reason, the propriety of change is less clear. We would scarcely want a system in which every disappointed lover could slip out from under his or her marital responsibilities. Some recognition must be given to traditions of a courtier's self-adulation. Whatever a strict ethics may think of it, the idea of the "white lie" between prospective spouses is too old for a realistic legislator to ignore. In large part, the urge in textual writing for easier fraud annulments stems from a general modern unwillingness to take anything but the easiest way. Undoubtedly, the modern view which refuses to penalize the husband saddled with another man's child merely because of his own pre-marital incontinence 37 is a wise relaxation, and much could be said for relief for the unfortunate spouse who has been tricked into marriage, against strong religious conviction, with a divorced person." 8 But, in general, it does not seem very desirable to consider seriously much change in the law of annulment for fraud.
CONCLUSION
In short, the grounds for annulment, as recognized in the United States generally, seem to be logical and reasonably practical, with the exception of the curious reluctance to afford sanctions for the evasion of positive policy-based rules on capacity for marriage. These rules, it is submitted, should be made effective, by express statutory provision, for the annulment of marriages contracted in violation of their terms. 
